
The Third Comprehensive Comments of the Swedish Society for 
Nature Conservation and Swedish NGO Office for Nuclear Waste 
Review to the Land and Environment Court and the Radiation Safety 
Authority concerning demands for necessary complements to the 
applications for permits to construct a system for the final storage of 
nuclear fuel waste

The Land and Environment Court at Nacka District Court afforded, 13 
April 2015 (ab 315), the Swedish Society for Nature Conservation (SSNC) 
and Swedish NGO Office for Nuclear Waste Review (MKG), SSNC/MKG 
in the following, the opportunity to state their opinion as to whether the 
applicant, Svensk kärnbränslehantering AB (the applicant), has submitted 
an application to construct a system for final storage of nuclear waste fuel 
that is complete in the sense of the law, and to propose the complements 
that would be needed to render it complete, or propose its rejection.

SSNC/MKG submitted their first comprehensive comments and set of 
demands on 1 June 2012 (ab 146 and 164). A second set of comments and 
demands were submitted (ab 274-276) on 15 October 2013 in response 
to the first round of complements offered by the applicant (ab 197–207). 
Since then, SSNC/MKG have studied second (ab 304 and 305) and third 
(ab 312 – 313) rounds of complementary information from the applicant. 
The present comments address issues arising from these latter documents.

SSNC/MKG presume that version 3.0 of Annex K:2 “Responses to 
suggested complements, topic by topic” and Annex K:3 “Questions and 
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answers, by source of query”, which form part of ab 313, are the most 
recent and up-to-date versions of these documents.

According to law, the applicant’s applications shall be examined under the 
Environmental Code and the Act on Nuclear Activities in parallel. Therefore, 
these comments are also addressed to the Radiation Safety Authority 
(SSM) and supplement previous comments of 1 June 2012 and 15 October 
2013, which pointed to needs to complement the application under the Act 
on Nuclear Activities (SSM dnr 2011/1137).

In addition to comprehensive comments, on several occasions SSNC/MKG 
have submitted comments on specific isssues to both the Environmental 
Court and SSM. The subjects treated are the importance of unified 
examination (10 March 2013, ab 196), SSM’s missive (26 April 2013) to 
the applicant (7 May 2013, ab 211), the applicant’s final position on the 
issue of complements (6 December 2013, ab 293), copper corrosion (19 
December 2013, ab 294), and on [the applicant’s] treatment of solicited 
comment concerning issues relating to the proposed barriers, earthquakes, 
presentation and evaluation of alternatives, and so forth (17 June 2013, ab 
302).

In addition, SSNC/MKG have appealed the decision of the Board of Uppsala 
County (Länsstyrelsen i Uppsala län) to grant a dispensation to the applicant 
from the requirements of the Species Protection Ordinance (M 4617-13) to 
the Environmental Court at Nacka District Court. The Court rejected the 
demand that cases M1333-11 and M467-13 be treated in concert. The court 
recognized points of similarity in the two cases, but found that procedural 
rules did not allow them to be combined. The Court did, however, rule in 
favor of the organizations’ secondary, alternative demand that case 4617-
13 to stay enactment of the decision of the County Board for the time being 
(M4617-13, ab 28).

In Spring 2015, MKG submitted comment on the work of SSM to assure 
the quality of the applicant’s research on copper corrosion and on copper 
corrosion in oxygen-free water. These comments have been integrated into 
SSNC/MKG’s treatment of these issues in the present comments.



1. Cf. Government decision of 16th December 1993, Dnr M92/705/6 (i.a.): http://www.
mkg.se/sites/default/files/old/pdf/Regeringsbeslut_FUD_92_931216.pdf .

1. Comment as to whether the application is sufficiently 
complete to be announced and examined with respect to 
its substantive content

It is SSNC/MKG‘s considered opinion that the application can not be 
considered complete and that, therefore, there is reason to inhibit its 
publication and examination as to its substantive content. 

As early as in our first set of comments in June 2012, SSNC/MKG stated 
that the gravity of the gaps in the application gave cause to doubt that 
they could be rectified through complements to the application. One of the 
principal problems, in our view, is that the applicant has long confined its 
research and development work to a single method of final storage. This 
unilaterally truncated focus very likely made it impossible for the company 
to complement the application in a way that would permit the Court to 
reach any conclusion as to whether the proposed method is the best 
possible method for final storage of nuclear fuel waste1. Experimentation 
and methods-testing in full scale have been confined to the KBS-3 method 
alone.

A review of the documentation in this case shows that the applicant has 
refused to develop alternative storage methods, at times in direct defiance 
of instructions on the part of the Government. It is also apparent that, over 
fifteen years ago, the government made it clear to the applicant that several 
possible methods of final storage might be examined on an equal footing in 
the examination that now lies before us.

As early as in its 1992 Program for research, development and demonstration 
(Fud-92), the applicant, acting in response to urgings from several quarters, 
outlined a program to develop its knowledge of storage in deep boreholes. 
In solicited comment on Fud-92 (addressed to the Swedish Nuclear Safety 
Inspectorate, the principal examiner at that time), SSNC urged that the 
deep borehole method be explored further. In its approval of the program 
16 December 2013, the Government wrote:

In connection with its 1998 Program for research, development and 
demonstration (Fud-98), the applicant asked to be authorized to continue 

“The Government wishes to emphasize that even if the KBS-3 
method might be a reasonable choice for demonstration disposal, 
SKB	should	not	commit	itself	exclusively	to	any	specific	method	
of waste management and storage.”



to give priority to its KBS-3 method. In its decision of 1 January 2000, the 
Government replied2:

2. Government decision of 1 January 2000, Dnr M1999/2152/Mk (i.a.): http://www.mkg.
se/sites/default/files/old/pdf/Regeringsbeslut_Fud_98.pdf .

“The	Government	finds	 that	as	yet,	no	complete	set	of	data	 to	
support	the	final	choice	of	method	exists.	Furthermore,	no	final	
approval	 of	 one	 or	 another	 method	 for	 final	 storage	 can	 be	
issued until the government reaches its decision on applications 
for	 permits	 to	 construct	 a	 final	 repository,	 etc.,	 under	 the	
Environmental Code and the Act on Nuclear Activities. In this 
connection, we should point out the requirement to describe and 
evaluate alternative solutions with regard to such matters as the 
method, design and planning of the undertaking in the EIS that 
accompanies these applications (cf. the Environmental Code, 
ch. 6 sect. 7).

Svensk Kärnbränslehantering AB shall (...) supplement the 
analysis of alternative system designs. Principally, the implications 
of	 the	 ‘zero	 alternative’	 (i.e.,	 what	 may	 be	 expected	 if	 the	
proposed undertaking is not carried out) need to be described. 
Furthermore,	the	alternative	of	deep	boreholes	(final	storage	in	
boreholes at a depth of several kilometers) shall be described, 
with	particular	attention	to	the	extent	and	content	of	the	research	
and development program required to permit a comparison of 
this method with the ‘KBS-3 method’ on an equal footing.

This said, however, the Government – like the Swedish Nuclear 
Safety Inspectorate [now incorporated in SSM] and the Nuclear 
Waste Council  – considers some form of storage in the bedrock 
to be most appropriate.”

Throughout the EIA consultations and since, the applicant has claimed that 
there is no basis in the Environmental Code for the requirement that the 
application include alternative methods. The applicant argues that it would 
take a tremendous amount of time and effort to develop alternatives like 
storage in deep boreholes or retrieval and transmutation to an extent that 
would permit assessing them on a par with the KBS-3 method with respect 
to viability and long-term safety.

SSNC/MKG reject the applicant’s claim regarding the requirements of the 
Environmental Code. Deep boreholes is clearly an ‘alternative method’ in 
the sense of the Code, ch. 6 sect. 7, pt 4. The KBS method and deep 



boreholes both represent geological deposition and storage deep in 
bedrock, where the fuel waste is additionally isolated by metal and other 
similar man-made barriers. SSNC/MKG refer to the above-cited decision of 
December 2000, which recommends “some form of storage in the bedrock”, 
where, furthermore, the context clearly indicates that both methods are in 
focus.

SSNC/MKG wish to direct the Court’s attention to the fact that the applicant 
at no time claims that deep boreholes would be an environmentally 
inferior alternative. Instead, the applicant argues that the technology is not 
available, is unproven [for the purpose at hand], despite the fact that it is 
the applicant’s own responsibility to develop appropriate methods. SSNC/
MKG maintain that the failure to adequately treat deep boreholes and other 
alternatives is a consequence of the applicant’s attitude and behaviour, as 
outlined above.

SSNC/MKG note that the County of Uppsala, in an EIA consultations 
decision in 2002, does not demand a description of comparable alternative 
methods to achieve the same result3. This decision, the applicant argues, 
raises question as to whether the applicant needs to discuss and pursue 
deep boreholes or retrieval and transmutation as alternative methods 
under the Environmental Code, ch. 6 sect. 7, pt 2.  SSNC/MKG refute 
the applicant’s argument, noting that the County of Uppsala corrected its 
previous decision in comments submitted to the applicant 29 August 20064. 

3. Board of the County of Uppsala, decision of 30 December 2002, Dnr 2420-6907-02. 
https://db.tt/XSBaLGB3 
4. Board of the County of Uppsala, decision of 29 August 2006, Dnr 559-6890-06. 
https://db.tt/TEqQhQIK .

“In view of ... the need for a broad discussion of alternative 
sites and designs/methods/technology the County of Uppsala 
has stated that the description of alternatives in the EIS should 
include all the alternative sites and designs that are or have 
been under consideration or have been broached in the course 
of SKB’s consultations or research and development work. 
Such a survey of the options should, in the County’s view, be so 
comprehensive as to permit an overall, comparative assessment 
of the advantages and drawbacks of the alternatives, with 
particular attention to impacts on the environment and human 
health as well as economy in the use of natural resources, in 
keeping with the fundamental values set out in the Environmental 
Code, ch. 1 para. 1. In the view of the County, the EIS should also 
contain an analysis of the feasibility of reducing the volume of 



waste and the hazards it poses (e.g., through separation 
and transmutation), inasmuch as such measures might 
reduce the risk of environmental impacts.”

Thus, in the opinion of SSNC/MKG, the 2002 decision no longer constitutes 
any hindrance to demands for an in-depth discussion of alternatives to the 
applicant’s proposed method. Furthermore, in view of the fact that many 
new scientific findings, not least about the deep borehole method, have 
been presented in the interval, it would be strange indeed were the County 
of Uppsala’s thirteen-year-old standpoint to be allowed to have such far-
reaching consequences. In our view, such an interpretation would defy the 
intent of the Environmental Code. Clearly, it lies in the public interest that 
the applicant be responsive to viewpoints from public authorities put forth 
in the EIA consultation process, but considering that the County of Uppsala 
revised its viewpoint as long ago as 2006, this argumentation has lost 
much of its force. Be that as it may, it follows from the revised statement of 
the County of Uppsala that the Court should be broad in its judgment as to 
which alternative methods fall within the scope of the Environmental Code, 
ch. 6 sect. 7, pt. 4.

The Swedish Reactor Safety Inspectorate rebutted the County’s 2002 
interpretation in a missive issued in 20085:

5. Swedish Reactor Safety Insspectorate, missive of 27 February 2008. https://db.tt.
FXSfGutM [in Swedish].

“The	 legislative	 history	 (Government	 Bill	 2004/05:129,	 p	 56),	
points out that, regardless of the guidance provided by the 
County authority, the applicant remains responsible for ensuring 
that	an	EIS	contains	all	the	relevant	data,	and	that	the	examining	
authority	can	at	any	time	in	the	course	of	its	examination	of	the	
application and the accompanying EIS demand complementary 
material,	 if	 the	Statement	 does	 not	 fulfil	 the	 requirements	 and	
thus fails to constitute a complete basis for assessment. That 
County authorities have been accorded a more active role in the 
consultations in no way alters the locus of responsibility. The 
applicant will continue to be responsible for assuring that the EIS 
document constitutes a fully adequate basis for assessment.”

In comments submitted 24 June 2014 (ab 327, p 4), the Radiation Safety 
Authority stated that the value of awaiting evidence of the viability of the deep 
borehole alternative has to be weighed against the societal consequences 
of waiting an additional number of years before reaching a solution to the 
problem of managing nuclear fuel waste.



SSNC/MKG maintain that a few years’ delay is rather small relative to 
the 100,000 years in which the fuel waste continues to pose a hazard. 
Furthermore, we argue, the legislative history sets out that faults in the EIA/
EIS that do not permit an evaluation of the proposed methods, etc., shall 
be deemed to give cause to stop the proceedings. In other words, SSNC/
MKG argue that there is no legal basis for the trade-off between values that 
the Radiation Safety Authority proposes as reason to tolerate serious faults 
in the EIS. We refer to a the text of a Government Bill, as referenced to by 
the Supreme Court (NJA 2009, p 321), to which we shall return later in this 
document:

It must also be determined whether the shortcomings constitute a 
procedural hindrance or are of a material nature. In cases where 
the	EIS	fails	 to	provide	a	sufficient	basis	 for	an	assessment	of	
the environmental impact that the proposed activity or measure 
poses, it most likely constitutes a procedural hindrance. If the EIS 
does permit such an assessment, yet nonetheless has serious 
faults, it should rather be seen as a question of the application’s 
material quality, in which case the burden of correcting the faults 
remains	with	the	applicant.	Should,	for	example,	the	requirements	
of	 the	General	Rules	of	Consideration	 in	ch.	2	not	be	 fulfilled,	
the faults may ultimately give cause to deny the application (cf. 
Government Bill 1997/98:45, part 2 p 63).

As the Court is aware, deep boreholes as a method of final storage has been 
under study since the 1950s  and is now the object of full-scale experiments 
at Sandia National Laboratories, on contract for the U.S. Department of 
Energy . Despite the chronic lack of interest and activity on the part of the 
applicant, there may soon be field data and research that demonstrate the 
advantages of storage in deep boreholes in relation to the KBS-3 method. 

6. Oak Ridge Laboratory, Status Report on the Disposal of Radioactive Wastes, 
prepared by the Committee on Disposal and Dispersal of Radioactive Wastes 
for the National Academy of Sciences, 1957, p 138. http://web.ornl.gov/info/re-
ports/1957/3445605701069.pdf 
7. See the U.S. Secretary of Energy’s announcement of the allocation of USD 26 mil-
lion for field tests of deep boreholes during 2016; http://energy.gov/articles/secretary-
monizs-remarks-look-back.blue-ribbon-commission-america-s-nuclear-future 
See also the budget documents:  http://energy.gov/sites/prod/files/2015/02/f19/FY-
2016BudgetVolume2.pdf 
The plans are described in greater detail in Sandia National Laboratories’ project 
description: www.energy.gov/downloads/research-development-and-demonstration-
roadmap-deep-borehole-disposal 
See also Patrick Brady’s presentation at the International Expert-Workshop ”Final 
Disposal in Deep Boreholes Using Multiple Geological Barriers Digging Deeper for 
safety” in Berlin June 5 and June 6 2015. The presentation is presented (in Swedish] 
on MKG’s website: http://www.mkg.se/djupa-borrhal-som-tema-pa-workshop-i-berlin



To approve the application in its present state may mean de facto that 
methods that may imply far lesser hazards to future generations will be 
excluded from consideration. The ability of the Court or the Government to 
demand the comparison of methods on an equal footing after the application 
has been published is limited. SSNC/MKG therefore conclude that approval 
and publication of the application in its present form may prove to have far-
reaching consequences and, for this reason, would defy both the intent of 
the Environmental Code and the precautionary principle, which is set out 
in ch. 2 of the Code.

What is more, despite the tremendous amount of data assembled, 
the application still displays significant gaps and faults. These include 
the lack of evaluation of alternative sites, the possibility of corrosion of 
copper canisters, the function and resistance of the man-made barriers 
to glaciation, the absence of hazard scenarios regarding deliberate entry 
into the repository, the impact of the repository, etc., on nature reserves 
protected under Natura 2000, and much, much more.

As the summary presented in the annex to this document demonstrates, 
the applicant has on repeated occasions answered questions on critical 
issues in a highly unsatisfactory manner. Often, the applicant has answered 
by referring to documents included in the original application. Thus, when 
given the opportunity, the applicant has chosen to refrain from providing 
supplementary clarification. In our view, this behaviour should weigh heavily 
against the applicant in any evaluation of the application.

Finally, SSNC/MKG would like to direct the Court’s attention to a position 
taken by the Radiation Safety Authority in comment dated 24 June 2014 
(ab 327). The Authority expressed the opinion that it is satisfactory if the 
Authority itself assesses the long-term radiological safety of aspects of the 
storage system on a continual basis after the Government has found the 
project to be permissible. The Authority argues, therefore, that the applicant’s 
discussion of radiological safety in the application as it stands today is 
satisfactory, despite the fact that the applicant has failed to complement the 
application on several vital points demanded by the Authority.

SSNC/MKG find this reasoning disturbing inasmuch as the proposed 
procedure would exclude full third-party participation in the assessment of 
radiological aspects of the system. It is important for the Court to consider 
the importance of allowing others besides the Radiation Safety Authority 
to contribute input even in matters of detail to decision-making processes 
relating to something as important as final storage of nuclear fuel waste. 
Such participation is protected by both the Aarhus Convention and the EU 
Directive on Environmental Impact Assessment. SSNC/MKG therefore 



urge that as many of these issues as possible be raised within the scope of 
the Environmental Court’s current EIA evaluation (see section 5.1 below).

2. SSMC/MKG’s demands in brief

SSNC/MKG ask that the application be rejected because it is incomplete. 
Even after three rounds of complements, the applicant has not been able 
to produce an application that fulfils the requirements that must be made of 
any project that poses such far-reaching hazards to society as the present 
undertaking.

Should this demand be denied, the organizations demand that 
complementary information be supplied on a large number of issues. 
These demands, and the reasoning that supports them, are presented in 
the annex to this document. 

SSNC/MKG iterate their demand that the Environmental Court evaluate 
the issues of radiological safety raised in this case.

SSNC/MKG iterate their conviction that storage in deep boreholes is an 
alternative method of geological deposition in the sense of the law, and 
demand that it be treated as such in the application and EIS.

SSNC/MKG withdraw their demand that cases M 1333-11 and M 4617-13 
be treated in the same proceedings.

3. The Environmental Court should reject the application

After three rounds of complementing addenda, the application still displays 
substantial gaps and faults. For this reason, SSNC/MKG demand that the 
application be rejected.

The purpose of an EIA is to identify and describe the consequences, direct 
and indirect, that a proposed activity may entail. If the proposed activity 
may be presumed to entail major environmental impacts – as in the present 
case – the EIA must always include an analysis of alternative sites, where 
such exist, and alternative designs/methods, together with argumentation 
explaining why the proposed alternatives were selected.



The legislative history makes it clear that the EIA shall be adapted to the 
demands that the proposed activity raises8. The criterion of reasonableness 
set out in the Environmental Code, ch. 2, and the proportionality principle 
imply that the applicant’s expenditures to fulfil the provisions of the Code 
must be weighed against the overarching interest, to achieve a method of 
storage that will be safe in the long term. 

The proposed method for final storage of nuclear fuel waste is an activity 
that has the most substantial long-term environmental impacts and potential 
hazards to public health ever put before Swedish jurisprudence. The value 
to the public of subjecting the proposed activity to an examination that 
guarantees that the least uncertain method for managing high-level nuclear 
waste is chosen can hardly be exaggerated. All these factors considered, 
SSNC/MKG conclude that extremely high standards must be applied to 
the EIA/EIS, not least with respect to the discussion of alternative sites and 
methods.

The argumentation underlying the pertinent legislation makes it clear that 
the applicant need not explore alternatives that appear to be unrealistic and 
that it is important to ensure that the proceedings are not encumbered with 
trivial detail. The SSNC/MKG are convinced, however, that the complements 
we demand are neither unrealistic nor unnecessarily cumbersome. On the 
contrary, they are necessary prerequisites in order for the court to be able 
to make a proper assessment.

8. Government Bill 1990/91:90, p 187. “The extent and content of the EIA should 
depend on the nature and extent of the proposed activity”; and Government Bill 
2004/05:129, p 92 “An EIA shall have the content that the proposed activity in question 
calls for”.

“...	 in	 the	 final	 analysis,	 it	 is	 the	 applicant	 who	must	 see	 to	 it	
that the EIS contains the necessary information. It is in this 
regard important that the applicant not be unwilling to consider 
alternatives to the solution favored [by the applicant], and that 
the content affords other interested parties as well as the Court 
in	judgment	a	sufficient	basis	on	which	to	make	an	independent	
determination	(NJA	2009,	p	321).

A	complete	EIS	is	prerequisite	to	the	examination	proceedings.	If	
the faults and gaps in the material submitted are so many and so 
substantial that the material cannot provide a basis for a proper 
assessment of the proposed activity’s impacts on the environment 
and human health, they constitute a procedural hindrance.” 



When a fault of this kind is encountered in the EIS, the question arises, 
whether it constitutes procedural hindrance or is of a material character. If 
the fault is of such gravity that the EIS does not permit an assessment of 
the environmental impact that the proposed activity or measure may have, 
it most likely constitutes a procedural hindrance. If the EIS does permit 
such an assessment, yet nonetheless has serious faults, it should rather be 
seen as a question of the application’s material quality. The basic principle 
is that faults in the EIA/EIS should be identified and pointed up early in the 
proceedings. In later stages of the process it is more difficult, or may even 
be impossible, to remedy serious initial faults (NJA 2009, p 321).

As set out in the Environmental Code, ch. 22 sect. 1 para. 1 
and	 sect.	 2	 para.	 2,	 an	 application	 and	 EIS	 that	 fulfill	 the	
requirements of the Environmental Code are prerequisite to 
any	 formal	examination	of	 the	application.	 It	 is	 the	province	of	
the licensing authority to determine whether the content of an 
application and EIS can be accepted as a basis for assessment. 
General principles of administrative justice dictate that the 
authority shall assure that matters are satisfactorily investigated. 
The authority shall therefore see to it that the material submitted 
is complemented as deemed necessary. Any applicant that fails 
to	 fulfil	 the	 authority’s	 instructions	 risks	 seeing	 its	 application	
rejected	(Government	Bill	2004/05:129,	p	55).

SSNC/MKG find the faults in the application grave enough to constitute a 
procedural hindrance. In a 2012 determination, the Environmental Court 
of Appeals upheld the decision of the Environmental Court to reject an 
application after two rounds of complementary addenda, because it failed to 
present alternative sites. The determination makes it clear that the burden 
of proof for not discussing alternatives resides with the applicant9: 

The Municipality claims there are no alternatives in a stricter 
sense	of	the	word,	but	the	EIS	does	not	present	sufficient	support	
for such a claim.

Furthermore, the legislative history emphasizes the importance of rectifying 
faults that might precipitate a halt to the proceedings at an early stage in 
the process. The Supreme Court decision referred to earlier describes the 
juridical situation:

9. Determination of the Environmental Court of Appeals, 28 February 2012, concerning 
hazardous waste (case M5005-11).

When the Environmental Code was introduced, it was strongly 
advised that issues relating to gaps and faults in the EIA/EIS 
should be resolved in the initial stages of proceedings relating to 



the	examination	of	applications.	This	principle	is	primarily	reflected	
in (1) the requirement that an EIS accompany the application, and 
(2) that a satisfactory analysis of the environmental consequences 
is	a	prerequisite	to	formal	examination	of	the	application	(ch	22,	
sects 1 and 2, Environmental Code). If the EIS is deemed to 
be incomplete, the applicant may be instructed to remedy the 
faults within a given period of time. Should these instructions 
not be followed, the application may be rejected, if the faults are 
substantial10.  

Issues relating to procedural hindrances may be decided later 
in	the	examination	process,	but	in	most	cases	they	are	of	such	
a nature that they should be decided early in the proceedings. 
The argumentation behind the law points to the responsibility 
of	the	examining	authority	to	assure	that	cases	are	adequately	
researched and to the power and responsibility of the 
Environmental Court to see to it that any gaps or faults in the 
material submitted are remedied (Government bill part 1, pp 287, 
290	and	294	and	part	2,	p	65).

10. NJA 2009 p. 321.

In sum, there is a strong case for rejecting an application even before it is 
announced and examined as to its substantive content. As SSNC/MKG 
see it, it would furthermore benefit the applicant to send a signal to begin 
the extensive and time-consuming R&D work that will be required to fulfil 
the alternative site requirement satisfactorily.

4. Withdrawal of the demand that two cases be examined in 
concert

SSNC/MKG withdraw our demand that cases M 1333-11 and M 4617-13 
on the dispensation [granted to the applicant] from the requirements of 
the Species Protection Ordinance be treated in concert. The reason is 
the determination of the Environmental Court, minuted 8 January 2014 in 
connection with case M 4617-13, that the two cases, despite their points of 
similarity, cannot be brought together, since they must be tried in different 
kinds of court proceedings. It is possible, however, that our organizations 
will revisit this issue in connection with the setting of conditions for the 
permit. 



5.  Other overarching demands

5.1  Radiation safety issues should be handled in the Environmental Court 

The applicant has on repeated occasions claimed that nuclear safety issues 
cannot be assessed under the Environmental Code.

SSNC/MKG maintain that even the Environmental Code (ch. 1 sect. 3) itself 
makes clear that the Code applies parallel to other legislation. As the statute 
comment puts it, the laws shall be “applied parallel” to one another. This 
means that “activity that may be permitted under one law may nonetheless 
be ruled unlawful, or require modification, under the Environmental Code, 
unless dispensation from the rules in the Code has been given”11. The Act 
on Nuclear Activities contains no stipulation that examination under the Act 
should take precedence over examination under the Code.

In December 2006, the Environmental Court of Appeals ruled that no 
formal hindrance prevented the Environmental Court from imposing rules 
or limitations in matters of radiation safety12. 

The ruling is discussed in a 2011 government report on radiation safety13:

11. Government Bill 1997/98:45, pt 2, p 10.
12. Environmental Court of Appeals, decision in Case M 3363-06, 20 December 2006.
13. Strålsäkerhet – gällande rätt i ny form, SOU 2011:18, p 376.
14. U Bjällås & I Persson, Nuclear Waste Council, Report 2011:2, p 8.

“The Environmental Court of Appeals found – as did the 
Environmental Court – no formal hindrances to regulate issues 
of nuclear safety and radiation protection in the nuclear reactor 
permit under the Environmental Code; it was rather a question of 
what was appropriate.”

A report from the Nuclear Waste Council14, an academic reference group 
independent of SKB, the same year describes the legal situation, as follows:

The Environmental Code states that the Code shall be applied 
parallel with other laws that regulate the activities in question. In the 
case of activities that involve ionizing and non-ionizing radiation, 
this means parallel with the Radiation Protection Act and the Act 
on Nuclear Activities. As a consequence, matters relating to the 
safety of the installation and radiation protection in conjunction 
with	examination	of	applications	 for	a	permit	 to	operate	will	be	
assessed in equal depth according to the Environmental Code, 



the Act on Nuclear Activities, and the Radiation Protection Act, on 
the basis of the purpose of each respective piece of legislation.15  

15. Ulf Bjällås and Ingvar Persson, Nuclear Waste Council, Rapport 2011:2, p 8.
16. Environmental Court, minutes 28 April 2014 in Case M 7062-14.

The above documents all support SSNC/MKG’s position that the applicant’s 
contention has no legal foundation; the authority of the Environmental Court 
to examine matters of radiation safety is indisputable. The organizations 
therefore urge the Environmental Court to examine all radiation safety 
issues raised in connection with the EIS and application.

In this connection we wish to recall the 2014 determination of the 
Environmental Court in a case concerning expansion of a facility for final 
storage of low and medium level radioactive waste (SFR) at Forsmark16: 

The	Environmental	Court	finds	that	regardless	of	what	SKB	has	
stated regarding the treatment of radiation protection issues, it 
remains	important	that	these	issues	be	given	sufficient	attention	
in	the	examination	under	the	Environmental	Code,	as	well.	The	
views of the Radiation Safety Authority are therefore important.

SSNC/MKG second this determination.

SSNC/MKG would also like to point out the democratic aspect of the 
Court’s authority on issues relating to radiation safety. That the Court has 
the prerogative to explore all aspects that have implications for the long-
term safety of the final repository affords the public, including environmental 
organizations, an opportunity to contribute to the decision-making process 
that otherwise would not exist. The work of the Swedish Radiation Safety 
Authority is not open to input from third parties, other than through the round 
of invited comment. In cases where the Authority deems the comments of 
third parties to be of lesser importance than some overriding goal – e.g., a 
perceived need to choose some form of final storage quickly – third parties 
have no opportunity to influence the Authority’s valuation.

As noted earlier, SSNC/MKG have urged the Court to consider the possibility 
of allowing others besides the Radiation Safety Authority to participate in 
the decision-making process, in view of the crucial importance to society 
of finding a method for final storage of nuclear fuel waste. The Authority 
has stated the view that it is sufficient if the Authority is able to analyze 
and evaluate issues relating to long-term radiation safety on a continuous 
basis after the Government has issued a positive decision on the proposed 
storage method. SSNC/MKG strongly urge that as many of these issues 
as possible be addressed during the initial, ongoing examination of the 



application by the Environmental Court.

5.3  The applicant needs to produce a new environmental impact statement

SSNC/MKG urge that the applicant be instructed to update its EIS to 
include everything that has been added, as well as the complements that 
the organizations believe need to be included – the need to analyze and 
discuss alternative methods, in particular. Furthermore, views expressed in 
the EIA consultation process should be reported more extensively than has 
been the case to date.

6. Demands for complementary content

See the annex entitled ‘Demands for additional information’ for the SSNC/
MKG’s demands. 

7. Concluding remarks

The Swedish Society for Nature Conservation (SSNC) and Swedish NGO 
Office for Nuclear Waste Review (MKG) find that the question of whether 
the application is sufficiently complete to be announced and examined as to 
substantive content is crucial. Should the Court announce the application in 
its present state, it will have relinquished the only possibility for the judiciary 
to compel the applicant to produce a sufficiently researched application, 
which is needed to assure a well-informed decision on the part of the 
Government.

There is an overhanging risk that the gaps and faults in the EIS in this case 
will persist and surface again in connection with the subsequent setting of 
conditions for the permit17. Should courts of appeal further on in the current 
proceedings find that conditions can not be given due to the faults outlined 
in the foregoing and remand the case to the lower court, valuable time that 
might have been devoted to development work will have been lost, which 
would delay a solution to the problem of nuclear waste storage.

Date as above,
Oscar Alarik        etc.

17. Cf. the decision of the Supreme Court in a case concerning limestone quarrying on 
the island of Gotland, 18 June 2013, in case T 3158-12.



Annex		

1. Demands for additional information in SSNC/MKG’s Third comprehensive 
submission to the Environmental Court in Nacka District Court and the 
Swedish Radiation Safety Authority concerning required complements to 
the applications to construct a system for the final storage of nuclear waste 
fuel. 
[The Annex is in Swedish only. Earlier demands were put forward in MKG/
SSNC’s previous comments.]


